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Don Johnson

From: Don Johnson

Sent: Tuesday, December 06, 2005 12:24 PM

To: Lauren Rosenzweig

Cc: Board of Selectmen; Garry Rhodes; Roland Bartl

Subject: FW: Acton - Demolition Bylaw

Lauren:
In Steve’s follow-up comme b e makes a impo ant observation that you may wish to take into

as you eval the Madison Place o ns.
Don

Original Message-----
From: Stephen Anderson
Sent: Monday, December 05, 2005 9:03 PM
To: Don Johnson
Subject: RE: Acton - Demolition Bylaw

One more thought on the distinction between a LIP project and a standard 40B project: A developer under a LIP
project must get the endorsement of the BOS. That endorsement is discretionary. So a BOS can tack a
condition onto its endorsement, including, for example, a condition that the historic structure on the property be
preserved. If the developer is amenable to the condition, the developer will have an expedited LIP process. If the
developer is unhappy with the condition, the developer can try to go with a straight 40B.

Steve

From: Don Johnson [mailto :djohnson@acton-ma.gov]
Sent: Monday, December 05, 2005 12:00 PM
To: Stephen D. Anderson
Subject: RE: Acton - Demolition Bylaw

Thank you, Steve. I am passing this along and will get back to you if people think we need another bylaw. For
the moment, I don’t think we are experiencing the issue that drove Andover to create this special provision. I
could be wrong

Regards,
Don

Original Message
From: Stephen Anderson
Sent: Sunday, December 04, 2005 8:12 PM
To: Don Johnson
Subject: RE:Acton - Demolition Bylaw

Don:

I haveattachedacopyofthe2003 SJCDenniscasewhich detenninedthat theDennishistoric
committeeis a “local board”suchthat its customarypowerto determinewhetheraproject’s
exteriorfeaturesare “appropriate”for thehistoric districtmayinsteadbe exercisedby theZBA
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aspartofa comprehensivepermitproceeding. By analogy,theActon Historical Commission’s
powersunderChapterN devolveto theZBA in ac. 40B proceeding.

Thequestionis a little morecomplicatedwhenwearetalking aboutaLIP project. Under760
CMR 45.00,theLocal Initiative Programenablesthreetypesof local initiatives:

o Thefirst typeof initiative recognizesmunicipalefforts to work underthe local
zoningto producequalifyingunitswhich arecalled“Local Initiative Units”.

o Thesecondtypeof initiative is moreformally structuredasa “Local Housing
Program”which setsout acomprehensiveset ofrulesfor productionofqualifying
units. Productionofunitspursuantto a “Local HousingProgram”maybe
authorizedby acomprehensivepermit althoughunitsproducedby a Local
HousingProgramalsomaybeauthorizedby thelocal zoning(theseLocal
HousingProgramunitsproducedwithout a comprehensivepermitwill also
qualify asLocal Initiative Units).

o Thethird typeofinitiative is aprogramwith rulessetout in Guidelinesissuedby
theDepartmentof HousingandCommunityDevelopment.Thisprogramis
availablefor useby a city ortownwhich desiresto producelow or moderate
incomehousingwherethehousingis not permittedby zoningandthecity or town
doesnot haveaLocal HousingProgramunderwhich acomprehensivepermit
couldbe issued. TheLocal Initiative GeneralProgramoffersaconvenientmeans
for thesecommunitiesto takeadvantageoftheplanningflexibility available
throughacomprehensivepermit for productionof affordablehousing.

So if theLIP unitsarebeingproducedunderlocal zoning,ChapterN would applyasusual. But
if theLIP units arebeingproducedunderacomprehensivepermit, theDennisrule appliesand
theZBA would administerChapterN. TheApplicant could seekawaiverof therequirementsof
ChapterN in the comprehensivepermit hearing,andtheZBA would beauthorizedto granta
waiverofthoserequirementsin an appropriatecase.

I mentionedthat Andoverhasadopteda zoningbylaw aimedat preservinghistoric structuresthat
might otherwisebedemolishedin a40B proceedingor a“mansionization”setting. I have
attachedtheprovisionsof that Bylaw below. Andoverhashadsomenotablesuccessin
preservinghistoric housesunderthis bylaw, andperhapsasimilar versioncouldbe adoptedby
Acton.

Steve

Andover ~

7.9. Dimensional SpecialPermit - Historic Preservation
7.9.1.PurposeandIntent:

Thepurposeofthisby-law is to encouragethepreservationofbuildings,structures,sites
andsettingsofhistoric significance,by allowing suchbuildingsorfeaturesto remainin
place,orbemovedto anotherlocationratherthenbedemolishedorotherwise
compromised.Theby-law givesthe~pari ofAppealsauthorityto issuea specialpermit
modifying certaindimensionalstandardsfor the creationof newlots, or for theuseof
existing lots for purposesofpreservationof historic structuresor buildingsasdefined
herein.
7.9.2.Historic StructuresDefined:

ForpurposesofaDimensionalSpecialPermitfor Historic Preservationthehistoric

buildiflg or struc~r~mustbe locatedin theTownofAndoverandmustbe listedon one
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of thefollowing:

1. TheNationalRegisterofHistoric Places;
2. TheState(Commonwealthof Massachusetts)RegisterofHistoricPlaces;and
3. TheAndoverHistoric Bjihj~gSurvey.

7.9.3. ParentParcelDefined:
A parentparcel is theparcelof landthat is to bedivided.
7.9.4. StandardsandReg~thrtjQns:

Thefollowing specificstandardsshallbe appliedto a dimensionalspecialpermit for
historic preservation:

1. Thelot mustbe locatedin theSRA, SRCor SRBzoningdistrict.

2. Any newlot createdunderthisby-law in any singlefamily residentialzoning
district shallcontainnot lessthanone-halftheminimum1o1 areafor thezoning
district in which it is proposed,andsuchminimumlot areashallbe contiguous
upland,freeofwetlands.
3. L~~tfrontageandbil4ii~gsetbackson newlots createdunderthisby-law shallbe
asfollows:

a. In theSRA district: Frontage50 feet; Front - 25 feet; Side - 10 feet; Rear30
feet;
b. In the SRBdistrict: Frontage75 feet; Front - 35 feet; Side - 15 feet; Rear30
feet;
c. In theSRCdistrict: Frontage100 feet; Front - 35 feet; Side - 20 feet; Rear30
feet.

4. Any newlot createdunderthis by-law shallhaveits requiredfrontageon apublic
wayasmeasuredatthe streetline.
5. Any new~ createdunderthis by-law in theSingleResidenceA or Single
ResidenceB zoningdistrict, shallbeservedby municipalsanitarysewerandwater.
6. Any newlot createdunderthis by-law in the SingleResidenceC zoningdistrict
shallbeservedby municipalwater,andif sanitaryseweris not availablethelot.
shallbe in factcapableofsupportinganon-sitesewagedisposalsystem,or in the
eventthatsaidlot is not servicedby municipalsanitarysewerandwateratthetime
ofthezoningboardhearing,but thezoningboardfinds thatsewerwill be available,
thezoningboardshallmakeasaconditionof its approvalthatno occupancypermit
shallissueuntil the lot is servicedby municipalsanitarysewerandwater.

7. Otherthanwhenthereis an existinghistoric ~cfl.ircon theparentparcelwhich
is thesubjectof arelatedspecialpermit application,no newlot maybe createdthat
would rendertheparentparcelof landnon-conformingwith regardto dimensional
requirements,includingbut not limited to areaandfrontage.

8. A vacantexistingnon-conforminglot neednotmeetthe standardssetforth in
sections1 through3 above;however,theprovisionsof4 and5 will apply.

9. Thespecialpermit grantingauthorityshalldeterminewhetheror not a historic
st.e or bui1din~gcanbeplacedon aJ~twithoutdetrimentaleffect on abutting
propertiesorthe ~ct onwhichthe l~hasits frontage.

7.9.5.FindingsRequired:

Priority in grantingaDimensionalSpecialPermit for HistoricPreservationshall, in all
cases,beplaceduponkeepingbuildingsandstructuresin place,ratherthanmoving
themto other locations,providedthattheexistingsitecanbeshownto representvalid
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historicalsetting andcontext.Moving of structuresorbuildings to otherlocationsshall
beconsideredonly if no otherpreservationmeasuresarepracticalorreasonableon the
existingsite,or if theproposedreinQyalis to returna biijl~jjiiigors~icture to anoriginal
or morehistorically accuratelocation.
In additionto thefindingsrequiredunderSection9.4.2.of thezoningby-law andthe
foregoingstandardsandrcgiilations,thepermit grantingauthorityshallconsiderthe
following specificitems:

1. Thatthemodificationof dimensionalrequirementsis necessaryto protect,
preserveormaintainahistoric stri~c~j.ir~orbuilding;
2. Thattheproposedwork, includinganyrelocationorreconstruction,preserves,to
themaximumextentfeasible,thehistorical andarchitecturalfeaturesofthe
sttuirc or lxjjlding;

3. Thatin theabsenceof aspecialpermit, destructionofahistoric $t~ct]Jre~or
bailding will result.

7.9.6.Conditionsto be Imposed:

If thezoningb~Qardof appealsgrantsthespecialpermit, it shall impose,asminimum
conditions,the following:

1. In theeventofacatastrophiceventwhich resultsin damageto thehistoric
str~ctumc~suchthatthehistoric sti c cannotbe repaired,theownermay rebuild
on thelot providedthatthenewdwelling doesnot containmorethanthe same
interior floor areaasthehistoric structu andmeetsoneofthefollowing
requirements:

a. thenewdweijip,g is placedin theexistingfootprint; or

b. thenewdwelling is built in conformitywith thezoning side,front andrear
setbacksin effect at thetimeofrebuilding

2. Prior to themovetheBoard ofSelectman,oftheTownofAndovershallapprove
therouteandthetiming ofthemoveofthebuilding or s~rt~jr~.
3. In theeventthattheownerof the lot wishesto makechangesto thehistoric
struictuireafterit is relocated,it mustsubmitanychangesto thePreservation
Commissionfor its reviewandapproval.If thePreservationCommissiondetermines
thatthechangeis not aminorchange,theownermust seeka modificationofthe
specialpermit from theZoning~oard,.
4. Upontheappealperiodexpiring,theapplicantshallsubmittheapprovedplanto
thePlanningHQardfor an “approvalnot requiredendorsement”Pursuantto Chapter
41, Section81Pof theGeneralLaws.Suchanendorsementshallbea conditionof
thespecialpermit approval.

5. Theownershall recordat theEssexNorthDistrict RegistryofDeedsanHistoric
PreservationRestrictionin theform approvedby thezoningboardofappeals,and
approvedandendorsedby the MassachusettsHistoricalCommissionin accordance
with Chapter184, Section32, oftheGeneralLaws,which shallat -aminimum
providefor conditionsunderwhich altcratiQu~s,additionsormodificationsmaybe
made,andin theeventof damageto the historicstructuiresuchthat thehistoric
structurecannotbe repaired,the ownermayrebuildon the[~providedthatthenew
dwcliing doesnot containmorethanthesameinterior floor areaasthehistoric
structureandmeetsoneof the following requirements:(i) thenewdwcllii~gis
placedin theexistingfootprint; or(ii) the newclw~llLngis built in conformitywith
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thezoningside, front andrearsetbacksin effectatthetime ofrebuilding.Any
mortgageeshallsubordinateits mortgageto this restriction.
6. Whenthedecisionof theBoardofAppealson theapplicationfor adimensional
specialpermit for historic preservationhasbecomefinal, theapplicantshallsubmit
theplanuponwhichthedecisionis basedto thePlanningBoard for certificationas
anApprovalNot Requiredplanpursuantto Chapter81; Section41P oftheGeneral
Laws.TheNoticeofDecisionofthe~ ofAppeals,theapprovedandendorsed
HistoricPreservationRestrictionwith any requiredmortgageesubordination,and
theApprovalNot Requiredplan certifiedby thePlanningBor shallbe recorded
concurrentlyat theEssexNorthDistrict RegistryofDeeds.

7.9.7. ApplicationRequirementsandProcedure:
Sixteen(16)copiesofan applicationfor aDimensionalSpecialPermit for Historic
Preservationshallbe filed with theI3oa~jofAppeals.Copiesoftheapplicationwill be
distributedto theinterdepartmentalreviewteamandareviewshallbeconducted
involving butnot limited to staffrepresentativesof Planning,PreservationCommission,
anyapplicableHistoric District Commission,~ Health,Conservation,School,
PublicWorks,PoliceandFire. Commentsfrom theinterdepartmentalreview shallbe
submittedto theZoningB~rdofAppeals.Theapplicationshall includethe following
information:

1. A planpreparedby aRegisteredLandS~ur~cyorand/orProfessionalE~gliiccr
showingthelot proposedto becreatedorusedfor thepreservationof anhistoric
strmctprcor building. Theplanshallbesuitablefor purposesofsubmissionasan
ApprovalNot Requiredplan. Theplanshallbeat a scaleof 1 “= 20’, on asheetsize
not smallerthan 11” X 24”, andnot largerthan18” X 24”, andshallshowthe
following information:

a. All existingandproposedpropertylineswith bearingsanddistances;
b. If theapplicationis for thecreationofanewlit, thentheparentparcelfrom
which the lot is beingtakenshallalsobe shownat thesamescale;
c. Thelocationand sizeof all existingstructuresorbuildingson andadjacentto
theproposedlct, andthedistancesbetweenall existingandproposedstructures
orbuildings;
d. Thepublic wayonwhich theexistingorproposedkit will haveits frontage;
e. Proposedfront, sideandrearhi ikling setbacklines;

f. Existing andproposedtopography(grading);
g. Significanttreesorothernaturalfeatures;
h. Thelocationandtypeof titilitics servingthe lot;

i. Wetlandsdelineation;
j. Thenameoftheownerandall partieshavingany interestin the lot, including
book andpagenumbersof thedocumentsattheRegistryof Deedswhich
describesuchan interest;
k. acopyof thedeedofownershipshallbe includedwith theapplication;and

1. all easementson the lot.
2. If thehistoric ~tiutckireis going to berelocated,amapshowingtherouteover
which thehistoric structureorbailding will be moved;

3. If thehistoricslnicturc is going to berelocated,a letter from thePoliceChief,
Fire Chief,TreeWardenoftheTownand theDirectorofPublicWorks approving
theroute.It is theresponsibilityof theapplicantto contactandobtainapprovals(if
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needed)from utility companieshavingoverheadcables,linesorwiresalongthe
route,andfrom theMassachusettsHighwayDepartmentif a stateroadwayis
involved andfrom theDirectorofPublicWorks,Police ChiefandFire Chiefof any
city ortown includedon theroute.The applicantis responsiblefor any costs
associatedwith policesupervisionalongtheroute;
4. An approvalletter from thePreservationCommission,certifyingthatthe structure
is anhistoricstrncUuc,asdefinedin this by law andany recommendedconditions
for thespecialpermit;
5. A statementofanychangesto be madeto thehistoric stntctuirc;
6. TheprovisionsofSections9.4.1. through9.4.7. oftheZoningBy-law shallapply
to theapplication,hearing,decision,conditionsandlapseofa dimensionalspecial
permit for historic preservation;
7. A DimensionalSpecialPermit issuedunderthisby-law shallcontainanaccount
of all requiredfindingsandconsiderationsmadeby thepermitgrantingauthorityin
its decisionto allow suchexceptionto theby-laws.
**WebmastersNote: Theprevioussection,7.9, hasbeenaddedasper an update

approvedat atown meetingheld on 4/28/03.

From: Don Johnson [mailto :djohnson@acton-ma.gov]
Sent: Wednesday, November 30, 2005 2:48 PM
To: Stephen D. Anderson
Subject: Demolition Bylaw

Steve:
The Selectmen had a presentation from Ron Peabody’s staff Monday evening regarding Madison Place, a
new LIP development they are proposing for property at 737-741 Main Street. This development would
be almost identical to Franklin Place in size and scope. The property contains an existing single family
dwelling that would be demolished to make room for the development. As noted below, this dwelling is
listed on our Cultural Resource Inventory and falls under the control of our Town Bylaws, Chapter N
“Procedure for the Demolition of Historically or Architecturally Significant Buildings”. Are we right to
assume the LIP/40B process trumps this bylaw too?

Regards,
Don

Original Message
From: Garry Rhodes
Sent: Wednesday, November 30, 2005 12:57 PM
To: Don Johnson
Cc: Roland Bartl
Subject: Madison Place

You have asked if the Chapter N “Procedure for the Demolition of Historically or Architecturally Significant
Buildings” would be a ‘local Board’ within the meaning of comprehensive permits. It is my opinion it is.
There was a case Dennis Housing Corp. v. Zoning Bd. of Appeals of Dennis 439 Mass. 71(2003) they
held Dennis historic district committee was a ‘local board’. The court further noted the list of local
agencies comprised in the definition of ‘local board’ was not intended to be a list of the precise names of
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local agencies but rather encompasses local agencies and officials performing comparable functions.

Original Message
From: Roland Barti
Sent: Wednesday, November 30, 2005 11:54 AM
To: Don Johnson; Garry Rhodes
Subject: RE: Madison Place

It is on the Cultural Resource Inventory, which brings it under the Historical Commission’s jurisdiction
according to Chapter N of the Town Bylaws. Chapter N is the Town’s “Demolition Delay Bylaw” which
requires a hearing before demolition of a resource, and which gives the Hist. Commission to delay the
demolition for 6 months while they try to find ways to preserve it. There is some State umbrella law under
which town’s can adopt a demo delay bylaw, but I don’t know off hand what it is. Steve would know.

fM/andBart!. A/CP
TownPlannar, Townof Anton
472 Main Street
Anton, MA 01720
97&264~9636

Original Message
From: Don Johnson
Sent: Wednesday, November 30, 2005 11:44 AM
To: Garry Rhodes; Roland Barti
Subject: Madison Place

Can either of you tell me how the house on this property is listed? (Under what law or bylaw and under
whose jurisdiction?) I need to confirm with Steve Anderson as to how this applies to the 40B process.

Don
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